National Housing & Rehabilitation Association
Fall Developers Forum, Boston, Massachusetts
October 16, 2019, 8:30 am: Changing REAC Landscape & What It Means For Your Company.
Richard Michael Price, Partner, Nixon Peabody LLP
I.

HUD Notice 2018-18--Renewed HUD focus on physical and financial compliance and how to
report it on the 2530 form and Active Partners Performance System (APPs). It’s all new
again with HUD’s one-strike policy.

II.

Updates on HUD’s REAC Compilation Bulletin—It’s Tough but Not Bleak—Strategies to Get
out in Front.
a.
b.
c.
d.
e.
f.

III.

96% (or so) pass
Average score declining but still in the 80s.
Good news, few below 30s, bad news, when it happens HUD tends to react very badly.
Use “industry standard”
Bedbug units will be inspected
Lead Paint, fair housing accessibility will be noted and being used.

Strategies to help anticipate issues and increase compliance
a. MORs: pass, appeal or clearance letter
b. Curb appeal issues on REAC
c. Timely audit

IV.

Other Financial issues, such as Enterprise Income Verification (EIV) and financial audit
compliance
a. Five percent penalty
b. Other penalties including flags

V.

HUD still interpreting the 2016 Previous Participation/APPs/2530 regulations and guidance.
a. Focus is on “controlling participant”
b. Sharpened focus on “risk”

VI.

Flags
a. Will a flag come with a notice of default?
b. Strategies for dealing with triggers in financing documents
c. Three kinds of flags—temporary, 5 year, permanent

VII.

NSPIRE
a.
b.
c.
d.

4852-6781-1494.1

Comments due 10/21/19
4,500 project demo
Focus on units
More owner participation

09.16.19

HUD Issues New NSPIRE Demo Notice
By: Richard Michael Price, Tatiana Gutierrez, Nate Cushman
We blogged about NSPIRE in our June 3rd post. At that time, HUD issued an initial federal
register notice. On August 21st, HUD issues a new notice further setting out the NSPIRE
model, protocols, data analysis, oversight, and assessment.
https://www.federalregister.gov/documents/2019/08/21/2019-17910/notice-ofdemonstration-to-assess-the-national-standards-for-the-physical-inspection-of-real-estate.
As a demonstration, it is a large program, looking to include 4,500 apartment complexes.
HUD is seeking public comment and asking the public questions about the new model and
conditions that HUD should focus on. Comments are due October 21, 2019.
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09.16.19

HUD Announces NSPIRE Demonstration
By: Tatiana Gutierrez, Richard Michael Price & Nate Cushman
On Thursday, May 23, 2019, HUD issues a Federal Register notice regarding emergency
approval of an information collection for the NSPIRE Demonstration. NSPIRE stands for
the National Standards for the Physical Inspection of Real Estate, a new physical
inspection model developed by REAC. REAC will test NSPIRE through a multistage
demonstration program to identify issues prior to a nationwide rollout by asking public
housing agencies, owners and agents to participate through a voluntary application that
will cover around 4500 properties. The Demonstration will start within certain
geographical areas first.
Per the Notice, HUD is currently in development of a standardized electronic system and
data exchange standards for NSPIRE. Once complete, which is expected shortly, HUD will
distribute self-inspection software to participants to use at properties. Through the
software, participants will be able to collect and submit data electronically. The type of data
HUD will be seeking is (1) an annual self-inspection report or work order receipts, (2) a
property profile, (3) copies of building system certificate, and (4) local code violations.
HUD also expects participation in feedback sessions with the Department
Comments are due June 6, 2019 and can be made to OIRA_Submission@omb.eop.gov. You
can also email HUD at NSPIRE@hud.gov if you are interested in participating. Please check
back here for updates on the Demonstration.
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04.03.19

Grounds for delaying REAC inspections
By: Tatiana E. Gutierrez
On March 21, Deputy Assistant Secretary (DAS) for Multifamily issued a memorandum to
HUD in the field and owners and management agents regarding delaying REAC
inspections beyond the new 14-day timeline (the Memo).
On February 22, the DAS issued the much talked about PIH 2019-02 Notice (the February
Notice) that encouraged property owners and agents to adopt year round maintenance
practices instead of undertaking “just in time” repairs to meet compliance thresholds at the
time of inspection. To that end, the February Notice instituted a 14 calendar day
notification prior to REAC inspection intended to reduce the lead time between inspection
notice and actual inspection. The February Notice does not apply to FHA insured
properties and became effective March 25, 2019.
In the February Notice, if an owner or management agent declines an inspection when
initially notified or cancels/refuses entry to a scheduled inspection, a zero score will be
entered pending a re/schedule. If the second attempt to re/schedule results in a successfully
completed inspection within 7 calendar days of the original scheduled date, the zero score
will be updated to the inspection score. If the second attempt does not result in a
completed inspection within 7 days of the initial date due to the fault of the owner, the
zero pending score will be registered and the owner is subject to HUD’s remedies for a
failing score.
The Memo gives the Asset Management Director in the Field office grounds for delaying
inspections as follows. HUD field may approve delay of an inspection for:
1. Major rehabilitation if it was informed of the rehabilitation before receiving the
notification of an inspection date and the notification included information
verifying the start and end dates of the work and a description of the word
covered and the total cost. The notification must indicate when the project will
be ready for inspection. To qualify as a major rehabilitation, HUD says the project
is “undergoing a major recapitalization transaction such as a refinance or an

allocation of LIHTC where the total cost of the rehabilitation is $15,000 per unit or
more.” Owners are reminded that rehabilitation that do not meet these criteria can
still file Database Adjustment’s prior to an inspection or within 45 days of release of
the inspection report.
2. A project located in an area or county covered by a Presidential Disaster
Declaration during the period an inspector is trying to schedule an inspection.
3. An emergency such as fire or water damage that occurred that was beyond the
owner’s control and affects more than 30 percent of the units during the period an
inspector is trying to schedule an inspection. If damage is restricted to units or
building, the Field may approve the damaged units be taken offline and the
inspection proceeds.
4. A HUD approved repair plan in place as a result of below 60 score that covers the
period during which an inspection is trying to be scheduled.
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02.26.19

HUD Announces Major Changes to Physical Inspection
Protocol
By: Rebecca Prybell, Kathie Soroka, and Richard Michael Price
HUD’s Real Estate Assessment Center (“REAC”) recently announced two major changes to
the physical inspection process for public housing and privately owned subsidized
multifamily properties already subject to a REAC physical inspection): reducing advanced
notice of inspections to just fourteen (14) days and giving owners who refuse inspection a
score of zero (0). The new guidance will go into effect on March 22,
2019. https://www.hud.gov/sites/dfiles/Main/documents/14Day_Notice_w_PIH_Signature.pdf
Until now, owners received varying notice schedules from a few days to up to four months
– allowing for proper communication with HUD staff and their contractors, completion of
ongoing construction work and notification to tenants and staff preparations for the
inspection.
The second major change will also impact owners’ ability to request a rescheduling of an
inspection. Owners that seek a rescheduling will receive a score of zero, to be held in
abeyance while REAC sets its schedule. The Notice provides that owner rescheduling
requests outside of the notification window for circumstances such as a major renovation
or fire must be approved by HUD prior to the inspection. If the owner again declines,
cancels, or refuses the inspection, the score of zero will be recorded and the owner will be
subject to all penalties and remedies associated with a score of zero. A failing score has
serious repercussions, may carry financial penalties and impacts an owner’s ability to do
additional deals with HUD and receive funding for renovations and repairs at the property.
These changes are part of a broader effort by HUD, announced in 2018, to overhaul the
REAC inspection process. Additional changes from HUD are expected, including a pilot of
a new inspection model that emphasizes unit condition and functionality. The pilot is
expected to place greater emphasis on safety and health conditions, followed up by
function and operability, and lastly condition and appearance. HUD may also bring in
additional input from local government to promote shared oversight and expand

inspections to include annual owner self-certifications of inspections of 100% of
units. HUD also announced a series of listening sessions to solicit feedback on the new
rules, including stops in Philadelphia, Fort Worth, Atlanta, Detroit and Seattle in March.
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11.01.18

New HUD Inspection Guidance and New Penalties
By: Richard Michael Price
Recently issued HUD Notice 2018-08 updates HUD enforcement guidance and addresses
provisions in The Consolidated Appropriations Acts for 2017 and 2018. In many respects
this new Notice incorporates and clarifies procedures for MultiFamily properties that score
below 60 in the Real Estate Assessment Center (“REAC”) physical inspection. The Notice
does not extend to Public Housing.
HUD recognizes some subtleties that prior guidance lacked, such as recognizing when it is
advisable to tailor resolution plans and reinspections to fit specific facts. There also
provisions focusing in corrective. At the same time, the Notice mentions civil money
penalties in conjunction of repair plans but of late we have seen civil money penalties
processed separately from site condition issues.
The Notice notes that owners will be instructed to conduct a survey of the entire project,
correct all deficiencies, and submit form certifications, which are existing procedures.
There is no mention of how to address tenant changes or additions to units.
The Notice also implements lead based paint compliance verification. Any REAC failing
property with project based rental assistance will receive instructions to submit
documentation of compliance with Lead Safe Housing Rules.
However, the Notice also sets out the position that HUD is to issue a default notice 15 days
after a failing (below 60) REAC, even though an owner has appealed and can continue to
act on that notice even if the appeal is successful. In other words, the guidance instructs
field offices they may continue to enforce on owners even after it is proven the factual
basis for the default notice does not exist.
The Notice also provides that HUD staff may also provide default notices based not on the
numerical and objective REAC criteria but on undefined opinions and findings by other
government agencies.

The Notice follows on a recent HUD press release that it has “become clear that REAC’s
20-year-old scoring system needs to be changed to better reflect the physical conditions of
the properties where more than two million families call home.”
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